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0/0 THE COMMISSIONER (APPEALS~II), CENTRAL EXCISE,
Tcft"~~~~am 7tli Floor, Central Excise

~,;:,.,~ Pl + Building,
41R>ic¾cfi co 'CfRf, Near Polytechnic,

311#alt, 31#II4l : 380015 Ambavadi,
. , Ahmedabad:380015

en ~~ (File No.): V2(i) !/EA-2/Ahd-II /Appeals-II/ 2015-16 )lf'86'&- +o ~ g ~ b
eraTT 377lzT~(Stay App. No.): . . .

~ 3fCfrc;r .3ITe;QT ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 080 -16-17

~(Date):29.11.2016, ~~ cfi'l"~(Date of issue): od{o-j__//74-
-'>fl" 3cA"T QTcITT", .3ITTJm (3fCfrc;r-n) oo mfu:r
Passed by Shri Uma Shanker, Commissionei'(Appeals-II)

df .3ITTJm,~~?, (~-IV), .3-l~cl-lc\liillc\- II, .3-ll":l,ffilc>l.!.I 00~
~ .3ITe;QT tr----~ B~
Arising out of Order-In-Original No. fljl~~JR°Muil172ol1fl5 Dated: [279,Q'.'OF{
issued by: IJeRJI.fy Commissioner.,Central Excise (Div-1¥)), Ahmedabad-II

ti" 3-14"1c>1cfia~11,1fc-lcl1c!;i cnr c'ITcFf m qc=rr (Name & Address of the Appellant/Respondent)

~ uITTn ~ 3f1fu;r 3fl?;"QT ~ 3ffiill1Sf ~8,cf mar ? a a gr 3rer h uRr "ll"~ cfRr
qaT a€ Ta 3#f@7art at 3f1fu;r m 1¥ffra,ur 3ITT)c;c:r~ en{ WncTT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate aut~ority in the following way:

311w mcnrr cITTlfo'Rla=rur~ :
Revision application to Government of India:

(I) (en) (@) ks@tzr 35ur rem 3rf@1fr 1994 m'r 'tRT 3-Tmf #flt aart wtmi ha ii q@inn
qi]" :N-'Qffi ~ "Q"m=f tR¥ h 3iavagrew 3mazer 3ifa +fra, ana "f["{cfi"R , fc@" ~.~
fci-lITTJT, 'c1'1'~~.~ t:'rtf iJWcr,m 1ff.JT, ~~-I 10001 cli)- m'r aTcfr~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) znfe m st zif h mar z sa fr arar fa4t a:[gim m ~ <ht{~t.A at m fc!mr
gisrarau zisramm sa 1ff.lT at, m fc!mr a:[gim m a:fsR ii a? az fnt arcar
at m fc!mr a:igim ii at m #r ufnr ah akrrg{ ..

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) 3nr h al fn# zr zu Ir 3j f,fa mt u m &!Tc>r m ~fc-lJTI01 at ~ ~
ant ma usu grca h Rd h "JffclTT>f k sit ma h arz fnst rg zer ii ffffaa ? [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TIWf~ c#l' '3"~ ~ cfi'.~ cfi' -~ w~~ liRf c#l' ~ i 3lR ~- 3m w ~
mxT ~ frm.:r cfi' :F~ ~. 3m cfi' am lfTfur m ~ "CR <:rr €JR if fcmi~ (rf.2) 1998
m'<T109affi~-~-~"ITTI .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under !he provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) a#4tr wnrar zycas (r@la) fr1a81, 2oo4 a fr 9 sifa Rf{e qua ian <y-o ii at ufaii
#, ~ 3m cfi' ma- ~ ~~ ~ cfR "4-jNf cfi'. '41m ~-3Tm1 ~ ~ 3TmT c#l' ql"-cIT
qfii a er Ufa 3rr4a fanurr alR@gt# er gar g. q yzgRf # siasfa err 35--z i
fefRa 4t a grar # "flWf cfi' W~ t'r3lR-6 'q@R c#l' ma- 'lfr 61.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies ~ach of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-E> Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@qur am)at er uaf iaaa ya aalg vq? au \NM an z al sq?t 2o/- #6) 4Tar
aft urg 3hi ii viaa g arr vnar "ITT cTT 1 ooo /- c#l' ffl~ c#l' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees Onge Lac.
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tr yea, a4rni zyca yd tar aft#tr man1f@raw# vf ar4ta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

0

h4hr urea grca sf@rzm, 1944 #t nr 35-ft/as-z siafa­
LJnder Section 358/ 35E of CEA, 1944 an appeal lies to :-

avffas qearia iif@ ft mm #tar zyc, #fa snar yeas vi hara or9tta urufrovr
at f@gt f)feare aifa • 3. 3TR. #. g, {Rec4t al vi

the special· ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi:-,1" in all matters relating to classification valuation and.

\'lcfti~Rstct ~ 2 (1) cJJ if e@W ~ cfi 3Tc'[lcfT c#l° 3m, 3l"9TITT k ma # v4r zyean, tz
Ira zgea g taa 3r@alt nnf@raw (Rrec) a ufa 2hit1 f1fear, rsanara if oTT-20, ;:q_
##ea lRua q1rug, )avf =+T, 37T4la1q--380016.

To the westregional benph of Customs, Excise & Service Tc;1x Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

arr naa zgcen (rflca) Pr1aft, 2001· c#J" 'efRT 6 a siaf ua g.g-a fetffa fag 3"f"j'ffR
arfl#tr znznf@era@i, #t ·r{ srfl cfi' fcRiia 3"f9lc'f fcpq- ~ ·3Tm1 c#l'. 'cfR"~-~- _"Gfm ~ ~
c#J" l=fi.r, ~ c#l° ajir 3TT'< ~ ~~ -~ 5 <'imf <TT \NM cpll t cf5T~ 1000 /- ffl~
61.ft I ursisir yen at ia, nu at l=fi.rl. 3TT'< ~ <T<TT~-~- 5 <'imf <TT 50 ~ · "ct"cP ~:...,c,.r----­

~ 5000 /- ffl~ 61.ft I iusi sn yean #t mi, nu a6t 1'frlT a« «en ran st, ' »""Zpa
<'imf <TT~ \TllTcTT t asi s; 100oo/- #ha hut zhft I c#l' fflm xftix-clx cfi' ~ ·0,l' _ -...'- ,_
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afha rue a i viir al sr?1 I yr Ur en a fat1f4Ra ea #a6t
Irr ar zt uai sa nznf@raw al ft frr

er

The appeal to the Appellate Tribunal sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers c;t number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each.

rural yeas arf@~ma «g7o zren igif@er at rq-1 sifa feifRa fag 1# sq 3ma a
Te arr?r zenifenf fvfr mTf@rat # sm?gr i a re at v uf c!x xf>.6.50 Tffi" c!5T "'ll llllclll ~
fease qr sir fe
One copy of application or 0.1.0. as the case may be, and the order of the

6

adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 .as amended.

a ail via@er m#ii al friur-a an fuii 6t sit ft ezn anafa fcnlJT "GtmT % \iTT ft~.
a4lzu nrr zyea vi hara a4l#tr +rznrfawr (#ruff@f@) fr, 19e2ffht

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RLiles, 1982.

fr yea, €ta unreel yea g hara 3r4lat nznf@ravwr (free), # u sr4hit # irr
aczrziar (Demand)gi is Penalty) qT 1o% qa srmr aar 3ff@arf& 1 zrifa, 3rf@rareqa 5rm 1omils
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·
1994)

hc4hr3nl rs 3tk@tarah 3iaia, nf@ztar "#fr#t#ia"Duty Demanded) -
3

(i) (SJction)m i1D ~~~ tm1°;
(ii) TWIT 'JfficT~~~ \ITTJ;
(iii) #rdafe frif # far 6has hr f@.

> rfsrat ifar3arf' rzqsm#lcar ai, srfl' aifraat hfq gra=ferre.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, "Duty demanded" shall include:
(i) • amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r ca ,z arr a fr al if@rawr h mar si eras srrar rear n avg fa=if@a gt at irf
·-nr \~ c);-10%~ 'CJ"{ am- -;;iw ·~~ fac:11.R.a tTT ail" -zyg <fi" 10%~ 'CJ"{ cff'r .;rr ~ ~I

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded IJYhere dutY! or duty and penalty are in dispute, or penalty, where p..eJJ_alty
alone is in dispute." : ~NE~~
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Order In Appeal

The subject appeal is filed by the department (hereinafter referred to as 'the
appellant) Under Section 35(2) Of Central Excise Act,1944, against OIO No.

71A/REFUND/2014, dated 09.12.2014 (hereinafter referred to as 'the impugned

order) By The Deputy Commissioner, Central Excise, Division-IV,Ahmedabad­
II,(hereinafter referred to as 'the adjudicating authority') in favour of M/s. CABB
Karnavati Rasayan Limited, Block No.459-470, Nr. Bajaj Food

Ltd.,Changodar,Ta-Sanand,Dist-Ahmedabad(hereinafter referred as 'the
respondent)the respondent is engaged in the manufacture of excisable goods falling

under chapter 29 of the First. Schedule to the Central Excise Tariff Act,1985
[hereinafter referred as CETA-1985].

C. Further, the Board vide Circular No. 999/6/2015-CX dated 28.02.2015 has clarified
that:-"In the case of clearance of goods for export by manufacturer
exporter, Thus, the benefit of refund under the Notification No. 41/2012
dated 29.06.2012 shall not be applicable to these services as not been used
beyond the place of removal.

respondent has availed services tax credit, which have been specified under
Notification No. 41/2012-ST dated 29.06.2012. The respondent had filed refund
claim on 26.09.2014 in respect of service tax paid on CHA Services, Export
Bills Charges. Document Charges, Container Transport Services, Terminal
Handling Charges etc. amounting to Rs.177961 /- pertains to the period

from O 1.7.2013 to 30.9.2013. The adjudicating authority vide above order

sanctioned refund claimRs.177546/-under the provisions of Section 1 lB of
the Central Excise Act, 1944.

3. Being aggrieved with the impugned order the appellant preferred an appeal on the
following grounds.

A. That said Order is not legal and proper. Refund has been sanctioned
under the provisions of Not. No.41/2012-ST, dated 29.06.2012 in respect of said
services utilized in the export of excisable goods. The said notification
provides refund of service tax paid on specified services used in exports of
goods beyond the place of removal. Service tax refund of services under notification
41/2012-ST dated 29.06.2012 is admissible only for "specified services" as defined
under Notification.

B. In case of export on FOB basis place of delivery is the port of
shipment. Therefore, the services availed up to that point would become
service availed up to the place of removal. The Board has clarified vide

Circular No. 988 /12/2014-CX dated20.10.2014 as reproduced below "It is
reiterated that the place of removal needs to be ascertained in term of
provisions of Central Excise Act, 1944 The place where sale has taken
place or when the property in goods passes from the seller to the buyer is the
relevant consideration to determine the place of removal"

0

0Briefly stated the fact of the case is, during the course of export, the2.
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5. I have gone through refund claim records and documents for the appeal .I
proceed to decide correctness of the refund claim on the basis of records available

with me. I find that, vide Notification No.41/2012-ST dated 29.06.2012 is effective

from date .01.07.2012, grants rebate of service tax paid (hereinafter referred to as

rebate) on the taxable services which are received by an exporter of goods and
used for export of goods, subject to folloming conditions:

0

I
!
i 4. Personal hearing was held on dated 09-12-16. Shri Bhavesh Sadhu,Autho.Officer

appeared on behalf of the respondent. The appellant has filed submission on dated 03­
6-15.I have gone through all records placed before me in the form of the impugned order

and written submissions of department as well as submissions made by the respondent.
I find that the main issue to be decided is the refund sanctioned to the respondent is

correct or otherwise. I find that, during the course of export, the respondent is

availing input services, which have been specified under Notification No. 41/2012­
ST dated 29.06.2012.The respondent has filed service tax refund pertains to the
period from O 1.10.20 13 to 3 1. 12. 20 13 .I find that, The adjudicating authority

vide above order has sanctioned the refund of Rs .177546/- under the
provisions of said Noti.No.41/2012-ST.

[a] The exemption shall be claimed by the exporter of the goods for the specified

service received and used by the exporterfor export of the said goods;

[bf The exemption shall be provided by way of refund of service tax paid on the
specified service used for export of the said goods;

(cJ The exporter claiming the exemption has actually paid the service tax on the
specified service ·as Notification No. 41/2012-Service Tax dated 29.06.2012 is
effective from 01.07.2012;

Explanation. - For the purposes of this notification,­

0 (AJ "Specified services" means-

[i] in the case of excisable goods, taxable services that have beer used

beyond the place of removal, for the export of said goods;

[ii] in the case ofgoods other than (i) above, taxable services used for the
export of said goods;but shall not include any service mentioned in sub-clauses

(A), (B), (BAJ and (CJ of clause (IJ of rule ·(2J of the CENVAT Credit Rules, 2004.

6. In case of export on FOB basis place of delivery is the port of

shipment. Therefore, the services availed up to that point would become
service availed up to the place of removal. I also find that the Board vide

Circular No. 999/6/2015-CX dated 28.02.2015 has clarified that:-".... In such a
situation, transfer of property can be said to have taken place at the port

where the shipping bill is filed by the manufacturer.exporter and place of

removal would· be this Port/ICD/CFS". Thus, the place of removal in the
instant case is port of export and said services are used up to the port of
export. Thus, the benefit of refund under the said Notification shall not be $?]g

,2 »» ·+ ,
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applicable to these services, as not been used beyond the place of removal.

0

0

I find that as per Notification No.41/2012-ST dated 29.06.2012 which is7.

10. The appeal filed by the appellant stand disposed off in above terms.

o0»
(3Fir i4)

3nTgrr (3r9re - II)

By Regd. Post A. D

M/s. CABB Karnavati Rasayan Limited,
Block No.459-470,
Nr. Bajaj FoodLtd.,

Changodar, Tal-Sanand,
Dist-,Ahmedabad

8. In view of the foregoing discussion and findings, I uphold the impugned order and
reject the appeal filed by the department.

9. 314lanai aarr zf#ta 3r@it a fart 3qt#a ala far sar &t' . . .

t

The said amendment has retrospective effect from the date of application of the
parent notification i.e. from 01.07.2012. Accordingly, I hold that the respondent is
eligible for said service tax refund.

effective from 01.07.2012; the said credit is not admissible for refund of service
tax to the respondent.

The said notification has been amended vide Notification No. 01/2016-ST dated
03.02.2016 and accordingly, in the 'Explanation' in Clause (A) for the sub-clause (i), the
following sub-clause has been substituted.

"(i) in the case of excisable goods, taxable service that have been used beyond factory or

any other place or premises of production or manufacture of the said goods, for their
export;"

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3 TheAsstt. Commissioner, CentralExcise, Division-IV, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard file.
6. PA file:

Attested~

u+%%
[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.


